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It appears from the cases cited that Judge Cooky's broad propo- 
sition that "malicious motives cannot make that a wrong which in 
its own essence is lawful" must at least be qualified in cases involv- 
ing injury to business. In all of the cases cited in Group II the ma- 
licious motive of the defendant has been the basis of recovery. On 
the other hand, in the cases of Group I, the presence of malicious 
motive has been held insufficient to entitle the one injured by the 
defendant's act to recovery. In the cases of each group the act 
complained of has been in its own essence lawful. 

But because of the different result reached in the cases of each 
group it need not necessarily be concluded that they are irreconcil- 
able on principle. An examination of the cases in Group I will 
show that in each — with the exception of Payne v. Railroad Com- 
pany^" — the act complained of might be justified on the ground that 
the defendant was acting to protect his own interests or those of 
his employees, or on the ground of legitimate competition, or on the 
ground of discipline. But in each case of Group II the sole moving 
cause of the defendant's act was his malicious motive to work injury 
to the plaintiff. The reconciling principle of these apparently con- 
flicting groups of cases would then appear to be as follows: The 
doer of an act in its own essence lawful will not be liable for injury 
resulting therefrom because of a concurrent malicious motive, if he 
can justify the act on the ground of protecting his own or his em- 
ployees' interests, competition, discipline, etc. But if malice is the 
sole moving cause of the act complained of, the actor will be liable 
for the injury resulting therefrom if his object in so acting will not 
result in benefit either to himself or to the community. In other 
words, if the actor cannot justify his act on the ground of benefit to 
the community at large, or on the ground of reasonable use of his 
social rights resulting in his personal advantage, his malicious mo- 
tive will destroy all justification for an act apparently legal and he 
should be held liable for injuries arising therefrom. R. M. G. 



Legal Ethics — The following questions were recently an- 
swered by the New York County Lawyers' Association's Committee 
on Professional Ethics: 

Question : 

A Receiver and his counsel agree to divide their fees, i. e., the Receiver 
to pay to his counsel one-half of the commissions which the court might allow 
to him, and the counsel to pay to the Receiver one-half of the amount which 
the court awarded to him as counsel for the Receiver. 



"Supra, n. lo. The decision in this case is very doubtful, two of the 
five judges dissenting. On the principle advanced, it is submitted that the 
decision should have been the other way since the sole motive of the defend- 
ant was to maliciously injure the plaintiff. At all events, the effect of the 
case is nullified by statute. Shannon's Code, Supp. 285. 
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Query: i. Was this agreement void as against public policy? 

2. If not void, was it proper according to proper ethics? 

Answer : 

In the opinion of the Committee, the agreement is contrary to the proper 
rules of professional conduct, and it is probably illegal. 



Question : 

First: When a judge of a court of review or of last resort has a dispute 
which he wishes to litigate, may he, without impropriety or a breach of the 
ethics of the profession, prosecute his suit in a court from which an appeal 
or writ of error lies to the court of which he is a member? Or should he, 
before bringing suit, resign from his office as judge? 

Second: When the judgment in such case comes before the court of 
review or of last resort, of which the plaintiff is a member, is it sufficient to 
meet the requirements of the ethics of the profession, or for the due, proper, 
and impartial administration of the law, for the reviewing court in deciding 
the case merely to say that the plaintiff in the case did not sit? Or, if not, 
what is the proper action? 

Answer : 

First: In the opinion of the Committee, the Judge may properly prosecute 
his suit without resigning his office. 

Second: The reviewing court could, it seems to the Committee, be fully 
expected to deal properly with the case. The plaintiff should, of course, not 
sit as a judge in his own cause, but this does not disqualify his colleagues, 
who should not (and doubtless would not) permit him to participate in their 
deliberations or influence them in any way whatever. It does not seem to 
us that any formal action or comment of any sort by the Court upon the 
Judge's disqualification is necessary. A proper precaution to avoid possible, 
but not probable, misunderstanding would be an informal announcement that 
the disqualified judge did not participate in the deliberations or action of 
the Court. 

In the opinion of the Committee, the judge should not personally try 
or argue his own cause. 



Question : 

There are some collection agencies in town which are incorporated and 
which solicit bills for collection. It is their custom to turn over some of them 
to lawyers for suit. In such cases the collection agency always wishes to 
deal with a lawyer as if it were his client and wishes collections remitted to it 
instead of directly to the creditor. In your opinion, is not that method of 
doing business improper ? This question arises frequently and is quite trouble- 
some because, so far as I know, there has been no adjudication of the matter. 

Answer : 

In the opinion of the Committee, the patron of the collection agency is 
the client, but the Committee sees no impropriety in the lawyer's complying 
with the wish of the collection agency in remitting to it; assuming (as the 
Committee does) that the agency is the authorized agent of its patron to deal 
in his behalf with the lawyer. 
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Question : 

I have in my employ a clerk of mature years, who wishes to have cards 
printed showing that he is connected with my oflfice. He has submitted to me 
a draft of such a card in the following form : 

A B 

with C D 

Counsellor at Law 

(address) 

(telephone) 

In the opinion of the Committee would such a card convey the impres- 
sion that I am holding out this clerk as a lawyer, or is it, in the opinion of 
the Committee, objectionable for any other reason? 

Answer : 

The Committee is not advised of any valid reason why the clerk, not 
being admitted to the Bar, should use a card referring to the attorney; and 
it appears to be beneath the essential dignity of the professional position of 
the attorney to permit its uge, while likelihood of its abuse seems obvious. 



Question : 

At a social entertainment given by citizens who are members of a single 
race, to .honor a distinguished man of their number, a program was published 
and circulated containing paid advertisements, of which one is the following: 

Telephone Residence Phone 

LARGE ACCIDENT, MATRIMONIAL & CRIMINAL 
ACTIONS A SPECIALTY 

ALL MATTERS STRICTLY CONFIDENTIAL 

(name) 

LAWYER 

(address) 

A (stating advertiser's race) lawyer who is 

a (stating race of distinguished guest) man's friend. 

Indorsed by leaders of the community. Has estimable record in 
all Courts. 

Is it the opinion of the Committee that this is proper professional ad- 
vertising ? 

Answer : 

In the opinion of the Committee the advertisement set forth in the ques- 
tion is improper. (See Canon 27 of the American Bar Association.) 



